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Jurisdictional Statement 


This is an appeal from a judgment of con- 
viction in the United States District Court for, 
the District of Columbia. Appellant was convicted 
in a two count indictment which charged him with Grand 
Larceny and unauthorized use of an automobile in 
violation of Title 22, Sections 2291 and 2204, res~ 
pectively of the District of Columbia Code, 1967 
Edition. Appellant was sentenced to a term of one 
to five years imprisonment to run concurrently. 
Appellant was grantdd leave to proceed without pre- 
payment of costs and his appeal was only noted.) 
This Court has jurisdiction by virtue of 2@ USC 1291 


es 


Statement of the Case 


On Satur@ay, July 19, 1970, the appellant 
was observed operating a 1967 Ford automobile in 
the 700 block of 7th Street, ™. ‘., in the District 
of Columbia. He was observed by officers ‘iading 
ane ““illiams who subsequently placed apoellant under 
arrest anc ‘booked him for grand larceny and un- 
authorized use of an autorobile which had been 


stolen two days vrior on July 17, 1976. 


The appellant was indicted by the grand 


jury and charged in a two count indictment with 

grané larceny and unauthorized use of an automo- 

bile in violation of Title 22, Sections 2291 and 

2204 respectively of the District of Colurbia, 

1961 Edition. This indictment read as follows: 
COUNT I 


On or adout July 17, 1969, within 
the District of Columbia, Curtis L. 
Allen, Jr., stole property of Edward 
A. Briscoe of the value of about 
$1,700.90, consisting of one automo: 
bile of the value of about $1,700.00. 


cout If 


"On or about July 19, 1969, within 

the District of Columbia, Curtis L. 
‘Allen, Jr., feloniously did use and 
onerate one certain automobile vroper- 
ty of Fdward A. Briscoe, and did opv- 
erate and drive said automobile. ~ 


he 


Appellant was brought to trial peroraie: 
jury convicted on both counts, and sentenced a: 
serve a term of from one to five years imprisonment 
to run concurrently. (Original Record) . 

During the course of the trial the govern- 
ment offered four witnesses in their behalf. Govern- 
ment ‘7ritness, Edward A. Briscoe, one of the com- 
plaining witnesses, testified to his ownership of 
the automobile in question on Thursday, July 17, 
1969, and that it was of a maroon OF burgandy color. 
(TR 24). He further testified that when he aaw his 
1967 Ford automobile on Saturday, July 19, it had 
been repainted gold (TR 26 and 27). Upon cross 
examination, “r. Briscoe testified that he did not 
know appellant and had never seen him before. ‘Be 
further testified that on the morning after his 
car was stolen, he saw four individuals in his! car, 
none of which he could identify or describe (aR 30), 
and further, that he could not recognize any of 


them (TR 36). 


The complainant, Sylvia Briscoe, could 


identify appellant as the person who drove: 
automobile away from the 300 block of Livings~ 
Terrace, S. E. (T 20), nor could she give | 

any testimony whatsoever regarding the persons 


identity or description (T 18). 


o5- 


Officer Madiny testified that at the 
time appellant was arrestea there were no keys in 
the ignition (R55) and suggested that the vehicle 


2 


nad been started by shorting the ignition system in- 
ternally; however, in his property renort (govern 
ment exhibit dD). he acknowledgee that the method 
of theft was believed to have been by use of keys 
takon from appellant's possessicn (TR 90). He 
so had no inéependent knowledge as to who actually 

stole the vehicle and covld give no testimony 
in this recard.(@R 60) Officer "Williams also tes~ 
tified that the automobile had been startec by 
hot wiring the system (T2 76) but he also testified 
that he could not say defendant was the person 
who stole it (TR $2). 

Rt the close of the Government ’s case, 
the defense moved for a judgment of acquittal, 
there having been no evidence offerec whatsoever 
by government witnesses that appellant had stolen 
the Briscoe's car. This motion was denied. 

The appellant's testimony was to the 


effect that he had purchased the automobile from 


a person Ky the name of Graham,who was nicknamed 
¥Y ’ 


‘Butch (TR 111) end that this transaction had 
taken place on the aay after the theft (TP 112). 


He also testified that he had paid $850.00 for 


the automobile and presented a receipt for this | 
amount as well as an incorrect title to a Ford. 
automobile (7% 114). He testified further that he 
was unavare it @id@ not match the Briscoc vehicle 

» appellant also testified that he had 
made efforts to have Ur. Graham available as a 
witness in his bohalf but was unable to contact | 
4im (TR 117). During the course of the trial, coun- 
sel indicated to the Court at 2 bench conference 
that his efforts to subnoona fir. Graham and other 
witnesses for the defense were thwarted by the 
sudden callins of the case for trial without notice. 
(oR 143-145). As a result, the appellant was able 
to present only one other witness in his behalf, 
Cole iicIlwain, who testified that he had witnessed 
the entirc transaction between appellant and Mr. 


Graham (TR OS). 


At the close of the case, appellant 


again made a Hotion for Judgment of acquittal which 


was deniec. 


-7-: 


Statute and Ralo Involved 


Pitle 22, Section 2291 of the District 
Columbia Code Provides 


“Fhoever shall feloniously take 

an@ carry away anythinc of value of 
the amount or valuc of $100.00 or 
upward, including things savoring of 
the realty. shall suffer imprisonment 
for not lass than one nor more than 
ton 


Title 22, Section 22094 of the District of 
Columbia Code provides - 


4 person who, without the con~ 
of the owner shall take, usc, 
ate or remove, or cause to be taken 


from any placs 
or private highway, park, parkway , 
trest, lot, field, imclosure, or 
space, an autorobile or motor 
vohicle, and operate or drive or cause 
the same to be operated or driven for 
his cwn vrofit, use or purpose shall 
he punished by a fine not excecding 
ne thousan? jollars or imprisonment 
not exceeding five years, or both 
such fine and ivprisonment." 


yo Pifth Amencment to the United States 
Constitution provides in pertinent part that: 
‘Yo person shall be heid to answer 


for a capital or otherwise infamous 
crime,.-..... nor bea deprivee of life, 


liberty. or property without due 
process of LEA aaa n os 


‘the Sixth Amendment to the United States 
Constitution provides in pertinent part that in all 
cririinal prosecutions, the accusea shall enjoy 


the right........to have compulsory process for 


obtaining witnesses in his favor.-.----- 


-§8-- 
Statement of Points 


then the Court failed to grant the motion 
made on behalf of appellant at the close of the. 
Government case and at the close of all the evidence 
and testimony offered during the trial, the jury was 


allowed to speculatc and engage conjecture about 


appellant's guils sin: there was no direct evi- 


dence tendered that appellant actually stole the vc— 


hicle involved narticularly since such a long per- 


,* 


iod of time had elapsed between the time of theft 


ané the time of arrest and appellant offered a reas~ 
| 
onable explanation for his possession. 


Under the previous procedure of the Dis~ 
| 
trict Court whereby a case was called on thirty 


minutes notice, the accused was quite cften ree 
by not being able to have witnesses avail- 
a sudden call of the case. Anpellant was 

prejudiced when his case was suddenly called for 

trial while his attorneys just happened to be lin 


the vicinity of the Court room and were unable to 


contact or subpocna witnesses in his behalf on a 


day certain. 

With respect to the secone point, app- 
ellant desires the Court to read the colloquy that 
transpired at bench conference on pagcs 143 through 


145 of the transcript. 


~Q -- 
Argument 


. J} TSS EPRED IN REFUSING TO GRANT 

APPELLANT'S MOTION FOR JUDGMENT OF ACQUITTAL 
WHERE THE EVIDENCE YAS NO GROSSLY INSUFFICIENT THAT 
REASCNARLE MEN ‘OULD NECESSARILY HAVE A REASCNABLE 
DOUBT AS TC APPELLANT'S GUILT. 

Under the Code provision defining Grand 
Larceny, the essential elements of the offense are 
as follows: 


(1) That defendant took property 
from the possession of the complainant. 


(2) That he adic so against the will 
of the complainant. 


(3) That after having taken the property 
the defendant carried it away. 


(4) That a@efen@ant took the property 

and carricd it away without the 

right to steal it. 

(5) That the property so taken and 

carricd away was of the amount or 

valuc of $100.09 or more. 

It is obvicus from the plain reading of 
the statute that the first clement of taking is 

ential ingredient for conviction of Grand 

Larceny. Hic 124 U. S. app. D. C. 313, 
365 F 2a 504 (196%), wails it is clear from a number 
of cases on the point, that it may be inferred from 
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the accused's “recent” possession of stolen pro~ 


perty, that he actually stole it, none of then, are 


really clear as to the meaning of “recent.” Sec 
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“ravers vs United States, U. S. App-_D. Cc. iy 
335 F 2¢ 698 (1965), Bray vs United States, 113. 


U. S. App. D. C. 136, Neknight vs United States, 


D. C. 49, 309 F 2a 660 (1962) and 


Tractenberg vs United States, 53 App. D. C. 396) 


293 Pid 476 (1923). 

In the instant case, the government re- 
lied solely on the theory of “recent ere 
in establishing the element of taking. ‘The testi- 
mony of both Mr. & Iirs. Briscoe was that two days 
had clarsed between the time their car was stolen 
ané the day of appellant's arrest. The inference, 
therefore, is oeviously, too weak for a finding be- 


yord a reasonable doubt that speellant stole the 


vehilce involved. This is particularly true in a 
ease such as the one at bar, where a number of 
things could have transpired between the time of 
taking and the time of arrest. The fact that rir. 
Briscoe saw Zour individuals in his Beromobite! 

just hours after the theft, none of whom 

identify as apnellant, raises such doubt that 
reasonable j:%ors would necessarily have a reason- 
able doubt that appellant actually stole the vehicle 
in question. In fact, none of the Government ake 


nesses were 2ble to identify appellant as the thiéf, 


or even say that he was anywhere in the vicnity of 


-l1~- 


Livingston Terrace on July 17, 1969. 

The record as 2a whole is so void of essen- 
tial proof of 2 taking hy appellant that it creates 
a reasonable doubt as a matter of law, which clearly 
justifies reversal this Court see Cooper vs 
United Statcs 94 U.S, App. PD. C. 343, 2198 F 2a 
39 (1954). Cephius vs S.. 117 U. S.App. D. C. 15 

115 U.S. App. DB. C.30, 
cannot be convicted 
evidence te support cach 


element of the offense and it must do more than 


create a suspicion that the fact to be established 


existed, but it must be such relevant evidence as 2 


reasonable mind might accept as adequate to support 
a conclusion. % s U. S. Gypsum Co.. 67 F. 
It is clear from the entire record of this 
no direct evidence or testimony was 
offered by the Government which placed appellant at 
the scene of of the crime anc no facts were proved 
to establish this. Although a satisfactory con™ 


y 


clusion may be reached through an inference from 
establisheé facts, there must be facts oroved from 
which the inference can be drawn and it is clear 
from general rules of evidence that an inference of 


fact may not be Grawn from a oremise which is wholly 


wicertain.' Kenney vs Wash Properties, 76 U. S. App. 


~12 


12@ F 24 612. As the Court stated in 

United States, D. C. Mun. App. 142 

605 (1958). "...There is a fundamental 
requirement in every prosecution that the Govern 
ment must, directly or circumstantially prove the 
essentials of the crime charged....” : 

As stated before, the crime of percents is 
that the accused did take and car avay some- 


thine of value. In this case, reasonable 


“areas 
jUTorS 


could not have concludeé from the appellants mere 


two days later that he in fact took and 

drove away the vehicle involved. This case is 
similar to 2 -urci; circumstantial evidence case 
ané the proof of each clement similarly :xcc< neg- 
ative every hypothesis save that of guilt as the 
Court mentioned in Curley vs U.S., App- dD. C. 389 
160 F 2d 223. 

Thile it is true that the verdict ina 
criminal case is for the jury on the facts, and a 
finding of facts is for the jury, the trial judge 
should not allow the jury to speculate as to guilt 
without evidence or to stray into pure surmise, 
Cooper vs U.S., 213 F 24 39 (1954). If there is 
no evidence on which a reasonable mind might | 
fairly conclude guilt beyond a reasonable doubt, 


a Wetten for judgment of acquittal ought be granted. 


Cooper, supra. 


Phere was no evidence of a taking by 


appellant upon which a reasonable mine@ might fairly 


conclude guilt beyond a reasonable doubt, nor 
coulé a frir and realistic inference be drawn from 
the evidence as 2 whole to justify allowing the case 
to go to the jury on Count I, particularly due to 
the lonco period of time which clapsed between the 
taking and appellants arrest, in addition to the 
fact that none of the government witnesses could 
identify appellant as the thief. The Government's 
failure to prove each and every clement of the 
erime of larceny, therefore made acquittal mandatory, 
and the Court erreaé in failing to grant appellant's 
motion. 

ee 

TER DEFENDANT WAS DENIED A FAIR TRIAL IN 
VIOLATION OF THE FIFTH AND SIXTH AMENDMENTS OF THD 
CONSTITUTION OF THE UNITED STATSS WHEN HIS CASE 
HIS CASE "IAS ABRUPTLY CALLED FOR TRIAL WITHOUT SUFF~ 
ICIEMT NOTICE FOR HI!: TO HAVE CERTAIN WITNESSES 
AVAILABLE IN HIS PEHALF. 

The €th Amendment expressly provides that 
the accused in any criminal prosecution shall have 
the right to have compulsory process for obtaining 
witnesses in his favor. Where counsel has indicated 
that this right has been thwarted or violated due 


to Court procedures relating to the placing of 


La 


i 


criminal cases on a “ Teady Calendar,” such proce~ 


dures may be so unfair as to violate the due pro- 
cess clause of the 5th Amendment. Such unfairness 
is usually compled with a2 showing that the conduct 
complained of resulted in identifiable prejudice 
to the accused. 
In the instant case, counsel indicated to 
Court that his to subpoena certain witnesses 
the defense were thwarted by the sudden call- 
cs of the case for trial without notice. Appell- 
was, thereuncn, able to present but one eae 


ness in his behalf to substantiate his defense. 
See Tuttle vs Jnited States, 238 A 2a 590 719 | 
(1967). Therefore appellant was deprived of that 
fundamental fairness essential to the very con- 
cept of justice, due the former procedures of the 
Court, an@ was not given an adequate opportunity to 
ea heard in defense of the charges. See Powell 
vs Alabama, 2287 JS 45 (1932) 
CONCLUSION 

In conclusion, this Court, in view of 
the foregoing; should reverse the Judement below 
and cause 2 Judgment to be entered therein for 
appellant. 


al 


JEPRY L. BINTER 
Attorney for Appellan 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the Government’s evidence was sufficient 
enough to warrant the denial of appellant’s motion for 
judgment of acquittal as to both counts in the indict- 
ment? 

2. Whether appellant was deprived of a fair trial be- 
cause of lack of time in which to prepare his defense? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a two-count indictment filed 
on August 27, 1969, with grand larceny and unauthorized 
use of a motor vehicle in violation of 22 D.C. Code §§ 2201 
and 2204, respectively. On October 28, and 29, 1969, 
appellant was tried before the Honorable Oliver Gasch 
and a jury and found guilty of both counts in the indict- 
ment. On February 18, 1970, appellant was sentenced to 
one to five years on each count, the sentences to run con- 
currently. This appeal followed. 


The Government’s Case 


On July 17, 1969, at about 1:00 a.m. Mrs. Sylvia Bris- 
coe left her home and drove her husband’s 1967 Ford 


(1) 


2 


Galaxie convertible to her girlfriend’s house located at 
317 Livingston Terrace, Southeast (Tr. 10-11). The car 
was burgundy in color, registered in the District of Co- 
lumbia, and bore the license plate number 696-556 (Tr. 
10-14). Upon arrival, Mrs. Briscoe parked the car, locked 
it, and took the keys with her into her friend’s apartment 
(Tr. 10-11). Approximately fifteen minutes later she re- 
turned to her car only to see it disappearing around the 
corner. Mrs. Briscoe stated that she was able to observe 
only that the driver of her car was a Negro wearing a 
white shirt (Tr. 18, 18). After determining that her 
husband did not take the car, Mrs. Briscoe notified the 
police that it was stolen (Tr. 18). Two days later, on 
July 19, 1969, Mrs. Briscoe was informed that the police 
had possession of her car. She and her husband went to 
the main police precinct and identified the car as theirs 
(Tr. 14-15, 25-27). Their car was now, however, painted 
gold (Tr. 14). Finally, Mrs. Briscoe stated that she did 
not give appellant permission to use the car (Tr. 13). 

Mr. Edward Aloysius Briscoe testified that he is the 
registered owner of a 1967 Ford Galaxie convertible with 
the District of Columbia license plate number 696-556 
(Tr. 23-26). He gave his wife, Sylvia Briscoe, permission 
to use the automobile but did not give appellant any such 
permission (Tr. 24-25). On July 17, 1969, his car was 
stolen and on July 19, 1969, he accompanied his wife to 
the central police precinct and identified his car (Tr. 26- 
27). He was able to identify the car as his because the 
license plates were the same, the original color could 
still be seen in spots and his registration was in the glove 
compartment (Tr. 26-27). Finally, he testified that he 
purchased the car only six months prior to the theft for 
$1,950 (Tr. 28-29). 

Officer Richard I. Mading testified next. He related 
that about 6:20 p.m. on July 19, 1969, he observed a 


2Mr, Briscoe also testified that on July 17 he went out with his 
wife in their other car to attempt to locate the stolen car. He did 
see the car, still in its original burgundy color, with four persons 
inside. Before he could get close enough to observe the inside of 
the car, however, it sped away (Tr. 29-31, 84-36). 
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1967 Ford Galaxie convertible, gold in color, bearing the 
District of Columbia license tag number 696-556 (Tr. 
58-54). Since he had information that a car with that 
license number had been reported stolen, he approached it 
and ordered the driver of the car to pull over to the curb 
(Tr. 54). He identified appellant as the driver and sole 
occupant of the car (Tr. 54-55). After placing appellant 
under arrest Officer Mading drove the 1967 Ford to the 
central police precinct (Tr. 55-56). While getting into 
the car he noticed that there was no key in the ignition. 
Upon arrival at the precinct he opened the hood of the 
car and observed that it was “hot-wired” by “wires... 
running around the motor” (Tr. 57-58, 61). Officer Mad- 
ing had to remove the wires in order to turn off the en- 
gine (Tr. 58). Finally, he testified that, subsequent to 
arrest, he removed a ring of keys from appellant’s person 
(Tr. 56-57, 64-65). None of these keys, however, fit the 
1967 Ford (Tr. 57, 64). Finally, the officer testified that 
he also removed a Virginia title to a motor vehicle from 
appellant’s person (Tr. 69). The title was altered in that 
the final digit of the year of the automobile was obliter- 
ated and replaced with the number “7” (Tr. 69). As 
altered the title purported to be for a 1967 Ford (Tr. 
69). The owner’s name on the title was McDowell (Tr. 
184-135). 

The final Government witness was Officer Willie E. 
Williams. He testified that he accompanied Officer Mad- 
ing in the arrest of appellant (Tr. 78-76). At the pre- 
cinct he also observed the hot-wiring of Mr. Briscoe’s 
car (Tr. 76-77). Finally, Officer Williams testified that 
he tried each and every key found on appellant’s person 
and none of them fit the Briscoe automobile (Tr. 77). 


The Case for the Defense 


The defense consisted of the testimony of appellant and 
a Mr. Cole MclIlwain, a friend of appellant’s. They both 
testified that appellant had purchased a gold colored 1967 
Ford from a man named “Butch” on July 18, 1969 (Tr. 
98-138). 
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Mr. Mcliwain testified that he observed the alleged sale 
of a 1967 Ford, “yellow-goldish” in color, from Butch to 
appellant (Tr. 99-100). Mr. Mcllwain, however, was un- 
able to remember any of the details of the transaction he 
allegedly observed (Tr. 102-109). He could only testify 
that appellant paid for the car in cash, but was unable to 
recall the purchase price. He did not know Butch’s last 
name nor anything else about him (Tr. 99, 103-104). 

Appellant testified that he purchased Mr. Briscoe’s 
1967 Ford from a man named Mr. Graham, who everyone 
referred to as Butch (Tr. 112). He stated that he paid 
$850 in cash for the car (Tr. 114). He stated further 
that Butch lived at 4020 South Capitol Street, Southeast, 
and worked at an American Oil gas station, with which 
appellant was familiar, located on 14th Street (Tr. 117- 
119). Appellant testified that he had seen Butch on Oc- 
tober 29 (the first day of the trial) and that Butch had 
assured him he would be in court the following day (Tr. 
117). Butch, however, failed to appear. He was never 
subpoened (Tr. 143-144). 

Appellant admitted he was driving Mr. Briscoe’s car 
on July 19, but claimed that he was operating it with the 
key given to him by Butch (Tr. 137). He denied that the 
car was hot-wired and claimed that the police officers 
must have taken his key and disposed of it (Tr. 187). 
Finally, he admitted possessing the altered Virginia title 
in the name of McDowell which he claimed he received 
from Butch (Tr. 134). He stated, however, that he 
never looked at the title when Butch gave it to him (Tr. 
134-135). In sum, appellant claimed that he was driving 
a car which he validly purchased from Butch. He denied 
stealing the car or any knowledge that it was stolen. 


5 
ARGUMENT 


I. The Government’s evidence was more than sufficient 
enough to warrant the denial of appellant’s motion for 
judgment of acquittal as to both counts in the 
indictment. 


(Tr. 10, 53-58, 61, 69) 


Appellant advances a broad claim that the Government’s 
evidence was not sufficient enough to clear the motion for 
judgment of acquittal hurdle. Appellant’s brief, however, 
speaks only to the grand larceny conviction and is silent 
as to the unauthorized use of a motor vehicle conviction. 
Nevertheless, we treat each conviction in turn. 


A. Unauthorized Use of a Motor Vehicle 


As to this conviction the evidence of appellant’s guilt 
is overwhelming. He was stopped by the police while 
driving Mr. Briscoe’s freshly repainted 1967 Ford without 
his permission (Tr. 53-55). He was the sole occupant of 
the car (Tr. 53-56). The car was being driven without 
a key and was “hot-wired” (Tr. 57-58, 61). On appel- 
lant’s person an altered automobile registration was 
found, purporting to be for a 1967 Ford (Tr. 69). Surely 
upon this quantum of evidence, viewed in a light most 
favorable to the Government, appellant’s motion for judg- 
ment of acquittal was properly denied. Crawford v. 
United States, 126 U.S. App. D.C. 156, 375 F.2d 332 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229, cert. denied, 331 U.S. 887 (1947) ; Epps v. 
United States, 81 U.S. App. D.C. 244, 157 F.2d 11 
(1946). 


B. Grand Larceny 


On this count in the indictment the Government’s evi- 
dence was nearly as strong. Coupled with the aforemen- 
tioned evidence (see part I, A), the Government relied 
upon the inference which may be drawn from the posses- 
sion of recently stolen property. See Pendergrast v. 
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United States, 185 U.S. App. D.C. 20, 31, 416 F.2d 776, 
787, cert. denied, 395 U.S. 926 (1969) ; Scott v. United 
States, 125 U.S. App. D.C. 188, 369 F.2d 183 (1966). 

' In the ease at bar appellant was arrested in exclusive 
possession of the stolen 1967 Ford. His possession was 
recent, less than two days after the theft. (Tr. 10, 
53). On this evidence the trial court properly ruled that 

‘a jury could find appellant guilty beyond reasonable 
doubt of grand larceny. We submit that this ruling was 

 eorrect. See Wood v. United States, 120 U.S. App. D.C. 

163, 344 F.2d 548 (1965) ; cf. Travers v. United States, 

118 U.S. App. D.C. 276, 335 F.2d 698 (1964) ; Wright v. 

United States, 89 U.S. App. D.C. 70, 189 F.2d 699 (1951) ; 
Curley v. United States, supra. 

Appellant does not challenge the denial of his motion 

' for judgment of acquittal at the close of all the evidence. 

Once the jurors heard appellant’s incredulous explanation 

of his possession of the recently stolen automobile, with 

all its inconsistencies, they had an even stronger basis 


upon which to ground their subsequent verdict of guilty 
of both counts in the indictment.’ 


II. Appellant was provided with adequate notice of his 
trial date and received a fair trial in all respects. 


(Tr. 117-119, 142-145, 164) 
Appellant vehemently announces that: 


Under the previous procedure of the District Court 
... 2 ease was called on thirty minutes notice ... 
[and] [a]ppellant was prejudiced when his case was 
suddenly called for trial while his attorneys just hap- 
pened to be in the vicinity of the court room .... 


Brief for Appellant at 8. He then uses this declaration 
as a basis for his claim that he was unable to contact or 
subpoena witnesses on his behalf. The record, however, 


2 It should be noted that the instruction given to the jury on the 
significance of the possession of recently stolen property was nearly 
identical to the model instruction set out in Pendergrast v. United 
States, supra, 135 U.S. App. D.C. at 34-35, 416 F.2d at 790-91. 
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is barren of any mention of such procedure in the District 
Court. 

Appellant’s trial was not, as appellant implies, set un- 
der the previous ready calendar system in the District 
Court. Rather, it was assigned to Judge Gasch under the 
individual calendar system. See U.S. District CouRT 
RULE 77. Appellant’s counsel, who is also his counsel on 
appeal, was retained by appellant and entered his ap- 
pearance in the District Court on October 23, 1969.2 At 
that time counsel was advised by the court to report back 
on October 27, 1969. On October 27 he was advised by 
the court that appellant’s trial would begin on October 28 
or upon the completion of the trial (Cr. No. 537-69) 
which was then in progress before Judge Gasch.* Thus, 
appellant was given over forty days to prepare his de- 
fense with his prior counsel and five full days with the 
attorney that he himself had retained. Thus we submit 
that appellant had ample time to prepare his defense. 

On the day of trial appellant made no request for a 
further continuance. See Black v. United States, 122 U.S. 
App. D.C. 347, 349-350, 358 F.2d 885, 887-888 (1965) ; 
Gilmore v. United States, 106 U.S. App. D.C. 344, 348- 
349, 273 F.2d 79, 83-84 (1959). Nor did appellant, at 
any time before or during the trial, ever request that a 
subpoena be issued for Butch or any other witness as 
provided by Rule 17(b), FED. R. Crim. P. We submit 
that, since he can not demonstrate “plain error,” he is 
foreclosed from any relief in this Court. See Ray v. 
United States, 367 F.2d 258 (8th Cir. 1966), cert. denied, 
386 U.S. 918 (1967); Rule 52(b), Fep. R. Crm. P. 
Moreover, appellant never mentioned the unavailability of 


3 Appellant was arraigned on September 12, 1969. He had the 
benefit of court appointed counsel from that date until October 23, 
1969, when he retained his present counsel. 


+ Although appellant has not designated the transcript of the 
proceedings on either October 23 or October 27 as part of the rec- 
ord on appeal, the criminal docket in the District Court (attached 
as appendix) indicates that appellant’s counsel was present on both 
occasions and presumably indicated his readiness to proceed with 
the trial on October 28. 
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any alleged witnesses or his inability to prepare his testi- 
mony and defense until all the evidence in the trial had 
been presented and the court was discussing proposed in- 
structions with counsel (Tr. 142-145). It was only at 
that late juncture that appellant made his belated claims 
of prejudice now thrust forward on appeal. The court 
did not give any missing witness instruction nor did the 
prosecutor argue that point in his closing argument (Tr. 
145). 

Finally, in addition to not serving any of the alleged 
witnesses with subpoenas, appellant testified during the 
trial that he saw Butch on October 28, 1969, the first day 
of trial (Tr. 117). Further, appellant knew both his 
home and work address (Tr. 117-119), yet made little 
effort to insure his appearance in court. We submit that 
upon such a record appellant was certainly not denied a 
fair trial. 

CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
AXEL H. KLEIBOEMER, 
MICHAEL J. MADIGAN, 
Assistant United States Attorneys. 


5 Even then appellant did not request a subpoena for Butch. His 
whole argument, concerning the unavailability of Butch, was di- 
rected toward the propriety of the court’s giving a missing wit- 
ness instruction to the jury (Tr. 142-145). Thereafter, appellant 
indicated that he was satisfied with the court’s instructions (Tr. 
164). 


Even if appellant could have obtained the presence of this 
mysterious person named Butch, there would have been little likeli- 
hood that Butch would testify, for, if appellant’s story was true, 
Butch would have had to incriminate himself. See Hinton v. United 
States, —— U.S. App. D.C. ——, 424 F.2d 876, 881-82 (1969) ; 
cf. Malloy v. Hogan, 378 U.S. 1 (1964). 
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APPENDIX 
CRIMINAL DOCKET 
UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


CASE CLOSED 
Criminal No. 1400-69 


UNITED STATES 
vs. 


Curtis L. ALLEN, JR. (22) 
Attorneys: 
U. S. Attorney—Kleiboemer 


George F. Knox, Sr. 
1822 -11th St., N.W. 


Jerry L. Hunter 
1822 - 11th St., N.W. 


G. J. No.: 
1726-69 


Charge: 


Grand Larceny, Unauthorized Use of Vehicle 
(22, DCC, 2201, 2204) 


Date Proceedings 


1969 Aug 27 Presentment and Indictment filed ¢/m (2 
Counts) 


1969 Sep 12 ARR: PNG, BOND. CURRAN, J. (Rep-J. 
Maher) C/F 


1969 Oct 7 CASE CALLED: Report 10-23-69 (9:30) on 
possible disposition; Court will consider Sub. 
of counsel if Mr. McDaniel makes proper ar- 
rangements. J. McDaniel, Esq., GASCH, J. 
(Rep-D. Duschaine) 


Date 
1969 Oct 


1969 Oct 


1969 Oct 


1969 Oct 


1969 Oct 


1969 Oct 


1970 Feb 


1970 Feb 
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Proceedings 


App. of George F. Knox, Sr. Esq. and Jerry 
L. Hunter, Esq. as retained counsel for deft; 
Report 10-27-69 (9:30) for possible disposi- 
tion or trial date. J. McDaniel, Esq. George 
F. Knox, Esq. J. L. Hunter, Esq. GASCH, J- 
(Rep-G. Horning) 


Praecipe entering Appearances of Jerry L. 
Hunter & George Knox as retained counsel 
for the deft. 


Order dated 10-24-69 vacating John McDaniel 
Deft, has retained counsel, filed. GASCH, J. 


Case cont’d to 10-28-69 or completion of 
Crim. 537-69 for trial. Jerry L. Hunter, Esq. 
GASCH, J. (Rep-D. Duschaine) 


JURORS SWORN ON VOIR DIRE; Jury & 
2 alt. Jurors sworn; Respited until Oct. 29, 
1969 Bond. Jerry L. Hunter (retd) Esq., 


GASCH, J. (Rep-D. Duschaine) C/F 


TRIAL RESUMED: Same Jury & Alt. Jurors; 
Alt. Jurors discharged; VERDICT; GUILTY 
ON COUNT ONE (Grand Larceny) , GUILTY 
ON COUNT TWO (UUV), jury discharged; 
Bond., Ref. 


Bond., Ref. Jerry L. Hunter, Esq., GASCH, J. 
(Rep-G. Horning) C/F 


SENTENCED to One (1) Year to Five (5) 
Years on both Count 1 & Count 2, concur- 
rently; consec. to any sentence now being 
served: JUDGMENT AND COMMITMENT, 
filed Jerry L. Hunter, Esq. 

GASCH, J. Rep-Duane Duschaine C/F 


Notice of Appeal from sentence of 2-18-70 
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